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W. P. SIMS,
Appellant,

vs.

H. DOUGLASS, Trustee in Bankruptcy of the Estate

of Arizona Rock Products Company, a corporation.

Appellee.

MOTION OF APPELLEE TO STRIKE APPEL-
LANT'S BILL OF EXCEPTIONS FROM THE REC-
ORD, AND BRIEF AND ARGUMENT THEREON.

COMES NOW H. DOUGLASS, Trustee in Bank-

ruptcy of the Estate of Arizona Rock Products Com-
pany, a corporation, by Thomas W. Nealon and Alice

M. Birdsall, his counsel, and moves this Court to

strike from the record in this cause the bill of ex-

ceptions filed herein by the appellant upon the fol-

lowing grounds:

That it affirmatively appears from the record

filed by the appellant that the case in which the judg-

ment appealed from was rendered is an action at law
tried before the court sitting without a jury in ac-

cordance with an oral stipulation made in open court.

(Tr. p. 55)

That the judgment was rendered on the 2nd day



of July, 1934, in favor of plaintiff-appellee during

the April 1934 term of said court and entered upon

the records of said court on July 2nd, 1934, within

said term. (Tr. pp. 34-36)

That a motion for new trial was filed in said cause

on July 23, 1934, by the defendant (Tr. pp. 36-38)

;

that said motion for new trial was denied on Mon-

day, October 1, 1934, the first day of the October

1934 term. (Tr. p. 44)

That it nowhere appears in the bill of exceptions

filed herein (Tr. pp. 55-292) that any order was

ever made extending the term of the court at which

said judgment was rendered, or at which the ap-

pellant's motion for new trial was denied; nor is

there any recital in the judge's certificate thereto

that the bill of exceptions was presented to him dur-

ing either of such terms, the certificate of the judge

to the bill of exceptions reading as follows

:

"The foregoing bill of exceptions contains all of

the evidence introduced in this case, and cor-

rectly shows the proceedings had, and is correct

in all respects, and is a true and complete bill

of exceptions, and is hereby approved and al-

lowed and made a part of the record herein.

"It appearing to the court that either one or both

of the parties desire that certain testimony of

witnesses as the same appears in the foregoing

bill of exceptions in the exact words of the wit-

nesses, and it appearing necessary to a clear
^

understanding of such testimony,
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"IT IS ORDERED and DIRECTED that the

same so appear, and the insertion thereof in the

bill of exceptions is approved.

"Dated, this 9th day of April, 1935.

F. C. JACOBS,
Judge of the United States

District Court."

(Tr. pp. 291-292)

That it nowhere appears in the record that any

order was ever made by the court extending either

the April 1934 term or the October 1934 term, to

include the time when said bill exceptions was
rendered, these being the terms respectively at which

the judgment was entered and motion for new trial

denied.

That for the foregoing reasons the appellant's bill

of exceptions was never imported into the record of

the case now on appeal and became no part of such

record.

That by reason of the facts hereinbefore set forth

this Court is not permitted under the statutes per-

mitting appeals in cases at law tried by the Court

without a jury upon an oral stipulation filed in open

court, to consider the bill of exceptions as a part of

the record of the cause and that the same should

therefore be stricken from the record.



WHEREFORE H. Douglass, Trustee in Bank-

ruptcy of the Estate of Arizona Rock Products Com-
pany, a corporation, appellee herein, prays this Hon-

orable Court that the said bill of exceptions be strick-

en from the record herein.

THOMAS W. NEALON,

ALICE M. BIRDSALL,
Counsel for H. Douglass, Trus-

tee in Bankruptcy of the Es-

tate of Arizona Rock Prod-

ucts Company, a corporation.

Appellee.

STATE OF ARIZONA
]

[ss.

COUNTY OF MARICOPA
J

Alice M. Birdsall, being first duly sworn, doth de-

pose and say

:

I have read the within Motion of Appellee to Strike

Appellant's Bill of Exceptions from the Record, in

the above entitled matter, and know the contents

thereof ; and that the statements contained therein are



true according to the best of my knowledge, informa-

tion and belief.

^^^^CeU^ /^
ALICE M. BIRDSALL.

n

day of December, 1935.

Subscribed and sworn to before me this LE .....

FRANCES M. GARDNER,
(SEAL) Notary Public in and for Mari-

copa County, Arizona.

My commission expires April 5, 1938.

BRIEF IN SUPPORT OF MOTION TO
STRIKE

STATEMENT OF FACTS RELATING TO
MOTION TO STRIKE

On the 4th day of August, 1932, appellee herein,

H. Douglass, Trustee in Bankruptcy of the Estate of

Arizona Rock Products Company, a corporation, filed

in the United States District Court for the District

of Arizona at Phoenix, his complaint at law in which



he sought to recover from appellant, W. P. Sims, the

sum of $5800.00 as an unlawful preference obtained

by the said appellant as a creditor of the Arizona

Rock Products Company, a corporation, bankrupt

(Tr. pp. 2-7).

To this complaint the defendant filed a general

demurrer upon the ground that it did not state facts

sufficient to constitute a cause of action against the

defendant (Tr. p. 7), together with a motion to make
said complaint more definite and certain. (Tr. pp.

8-10). The demurrer was overruled by the District

Court on September 19, 1932, the order of the court

thereon being as follows:

"It is ordered that defendant's Demurrer to plain-

tiff's Complaint, be, and the same is hereby

overruled for want of presentation." (Tr. p. 10)

On the 27th day of September, 1932, the defend-

ant filed his answer (Tr. pp. 11-24). After a trial

of the cause the court on July 2, 1934, rendered a

judgment in favor of the plaintiff-appellee, and on

July 23, 1934, the defendant filed his motion for a

new trial (Tr. pp. 36-38). The motion was denied

on Monday, October 1, 1934, the first day of the Oc-

tober term.

As pointed out in this petition there is nothing in

the bill of exceptions or in the judge's certificate

thereto disclosing that any order of the court was
made extending the term for the purpose of settling

the bill of exceptions, nor does the order settling



such bill disclose that it was duly submitted to the

court within the term at which it could be settled,

the October 1934 term having expired the 31st day

of March, 1935.

See U, S. Code, Title 28, Section lUS, which is as

follows

:

"The State of Arizona shall constitute one judi-

cial district, to be known as the district of Ari-

zona. Terms of the district court shall be held

in Tucson on the first Mondays in May and

November; at Phoenix on the first Mondays in

April and October ; at Prescott on the first Mon-
days in March and September; and at Globe on

the first Mondays in June and December. * * *"

Nor does the record anywhere disclose that there was
an extension of the term at which the judgment was
rendered or of the term at which the motion for new
trial was denied, so that the court was without juris-

diction to settle the bill of exceptions on the day on

which it was settled.

BRIEF OF ARGUMENT

The bill of exceptions not disclosing that it was
settled within the judgment term or any extension

thereof, did not become a part of the record.

United States v. Payne, 72 Fed. (2) 593

(9th C.C.A.)

;
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United States v. Paul, 76 Fed. (2) 132

(9th CCA.)

;

Chicago Gr^eat Western R. Co. v. he Valley^

233 Fed. 384 (8 CCA.)

ARGUMENT

It is the contention of appellee that his motion to

strike should be granted for the reason that it not

appearing from the bill of exceptions or the record

in the cause that the same was settled within the

judgment term of the court or within any extension

thereof by the court that the bill of exceptions was
not imported into the record and did not become a

part thereof and cannot be considered by this Court

upon appeal, and therefore should be stricken from

the record.

The rule governing this case is very clearly stated

by this Court in the case of United States v. Payne,

72 Fed. (2) 593, in the following language:

ii^ H: :lt:

the bill of exceptions should show that the

term was extended and the bill settled during

the term so extended, as it must affirmatively

appear from the record that the trial court had
jurisdiction to approve the bill of exceptions."

(Citing numerous cases).

The opinion further discloses that this defect cannot

be cured by any action of the Clerk of the District

Court complying with the praecipe for minutes of



the Court, the language of the opinion being as fol-

lows :

"The clerk of the District Court, in compliance

with the praecipe, certified certain orders ex-

tending the term of court for the purpose of

settling the bill of exceptions herein, but such

orders are not a part of the record and cannot

be considered by us. They can only become a

part of the record for review by incorporating

the same in a bill of exceptions." (Citing cases)

This is the rule that has been uniformly followed

in the Ninth Circuit, both before and since the de-

cision in the Payne case, and it is also the rule that

has been recognized in principle by numerous deci-

sions of the Supreme Court of the United States.

The rule was affirmed by this Honorable Court

in the case of United States v. Paul, 76 Fed. (2) 132,

wherein the certificate of the judge was held suffi-

cient to show the extension of the term so that the

bill of exceptions was imported into and became a

part of the record of the case. In that case the court

held that the recital contained in the certificate of

the judge that the bill of exceptions had been duly

submitted to him within the time required by law,

was sufficient in the absence of anything to the con-

trary in the bill to show that it was settled in due
time.

It will be noted from an examination of the judge's

certificate to the bill of exceptions in the case at bar
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(Tr. 291-292), and which is set up in haec verba

at pages 2 and 3 of the foregoing Motion to Strike,

that no such clause is contained in the certificate of

the judge.

In the case of Chicago Great Western R. Co. v.

he Valley, 233 Fed. 384, the question was whether

the court could consider a motion for a directed ver-

dict and ruling thereon or exceptions thereto which

had not been embodied in the bill of exceptions certi-

fied by the trial judge over his signature. The court

held that this could not be done, and says:

"A federal appellate court considers only such

matters as appear in the record. Trom time

immemorial' says the Supreme Court, 'that has

been held to include the pleadings, the process,

the verdict, and the judgment, and such other

matters as by some statutory or recognized

method have been made a part of it.' Metropoli-

tan Railroad Co. v. District of Columbia, 195

U. S. 322, 332, 25 Sup. Ct. 28, 32 (49 L. ed.

219) Exceptions to the rulings of the court in

the course of the trial of a case, exceptions

to the rulings of the court upon motions condi-

tioned upon the evidence, may be made a part

of the record by a bill of exceptions certified

and signed by the judge, but the clerk of the

court may not make them part of the record by

writing them into his minutes or journal of the

proceedings. In Young v. Martin, 75 U. S. (8

Wall.) 354, 357 (19 L. Ed. 418), the Supreme

Court said:
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*It is no part of the duty of the clerk to note

in his entries the exceptions taken, or to note

any other proceedings of counsel, except as

they are preliminary to, or the basis of, the

orders or judgment of the court. To be of

any avail, exceptions must not only be drawn
up so as to present distinctly the ruling of

the court upon the points raised, but they must

be signed and sealed by the presiding Judge.

Unless so signed and sealed, they do not con-

stitute any part of the record which can be

considered by an appellate court.*
"

Since this Honorable Court has set forth in its

opinion in the above cited case of United Sixties v.

Payne, a long list of authorities sustaining its de-

cision appellee will not cite further cases in support

of his motion to strike.

Appellee respectfully submits that under the au-

thorities cited and the statement of facts herein pre-

sented, his motion to strike should be granted.

Respectfully submitted,

9f.
THOMAS W. NEALON,

ALICE M. BIRDSALL,
Counsel for Appellee.




